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STEELE, Chief Justice



In this personal injury action, a Superior Coudgasua spontexcluded a
medical expert witness’'s testimony that it was fmssthat the plaintiff's
permanent injury might improve depending on thaltef further recommended
testing. After the jury awarded the plaintiff $2820, the defendant moved for a
new trial. The trial judge granted the motion hesmahe concluded that while
medical experts must offer opinions with a reastsdegree of medical certainty,
the disputed testimony addressed the expert opsmaepth and credibility. In the
second trial, the jury heard the testimony andrnetd a $7500 verdict. Plaintiff
appeals the judge’s decision to grant a new ti@cause the Superior Court judge
properly excluded the testimony initially, we hdliat he abused his discretion
when he ordered a new trial. Accordingly, we VAMAThe Superior Court’s
judgment ordering a new trial, all subsequent gdinand the second jury verdict
and REMAND with instructions to reinstate the omigi jury verdict.

. FACTUAL AND PROCEDURAL HISTORY

Defendant—Appellee Shawn Rogers’s truck collideth wlaintiff-Appellant
Scott O'Riley’s truck on September 18, 2006. Oe&Rilinjured his shoulder,
elbow, hand, and neck in the collision. O’'Rileyshoulder healed, but he
continues to suffer from pain and numbness in dfisdlbow and hand. Dr. Paul

Harriott, an orthopedic surgeon, treated O’RileyHarriott recommended that



O’Riley undergo an electromyography (EMG) exammatbecause Harriott could
not determine the source of O'Riley’s radiatingrpand numbness. O’Riley did
not undergo the EMG test because he believed thaal exhausted his insurance
benefitd and he did not have the money to cover the teets

O'Riley sued Rogers in the Superior Court. Hatrtaistified by video
deposition as the principal medical expert concgr@®’'Riley’s injuries. As part
of his testimony, Harriott opined that O'Riley sefféd from permanent elbow and
left hand injuries. However, Harriott also tegttfithat his permanency diagnosis
would be more definitive if O’Riley underwent an EMest.

On the first morning of the trial before jury sdlen, Rogers’s counsel
presented a motion in limine to exclude Harriotéstimony relating to whether
O'Riley’s injury was permanent. During the hearimg that motion, the result of
which is not appealed, the Superior Court judga spontequestioned whether
several of Rogers’s counsel’s crossexaminationtopusswere proper. Ultimately,
he ruled that crossexamination testimony must addreeasonable medical

probabilities notpossibilities

! The trial judge determined that it was “not crystear” whether O’Riley had exhausted his
insurance benefitsO’'Riley v. Rogers2011 WL 3908404, at *2 (Del. Super. Aug. 30, 2011
Because O’'Riley relied on his counsel’s advice thdiley had exhausted his benefits, the trial
judge noted that the record could support a jutgr@nation that O’Riley reasonably believed
the insurance coverage was unavailable, whichuhewould have considered when assessing
whether to reduce damages for failure to mitigadie.
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Based on the trial judge’s ruling, the parties adrto strike certain portions
of Harriott's testimony. The jury heard Harrig#éstify to the following during
crossexamination:

Q And you recommended an EMG to evaluate his left
elbow?

A Mostly for the nerve, the numbness in his hawdto try
to determine whether it was coming from his elbavperhaps higher
up from his neck.

Q Were you recommending the EMG so you could ary t
make a more definitive diagnosis?

A More definitive, and give him some possibilityf o
definitive treatment, yeah.

Q And it looks like you did not see or evaluate. KiRiley
from July 21, 2008 until June 10, 2009, is thatect?

A That’s correct.

Q And today, you are still recommending an EMQ, tess
that correct?

A Yeah, | think it's — you know, we can help indiuvals,
sometimes you can’t. But certainly an EMG testaisninimally
invasive test, it can offer a lot of informatiorstlll think it would be a
good thing because possibly the idea would be maybean help
with the numbness in his hand.

Q Would the results of the EMG test govern yoaatment
protocol?

A It would help me proceed. It's hard to procesmay
further. | mean that's why | was offering him tapy, because | don'’t
think he could afford the EMG, so your hands araewhat tied.

If the EMG was available to us, then we could see
whether something more invasive like surgery migélp him or, if
that was unrevealing, maybe an MRI of the neck., &min, not
knowing, it limits how far we can take his care.

The parties agreed to strike the following testignon

Q Okay. And is it possible, Doctor, that his syomps may
improve, depending on the treatment protocol?
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A Very possibly right. So if the compression af herve
that resulted in the numbness was from his elbow,gould move the
nerve to a more favorable location and perhapsitimbness would
resolve. Or perhaps from his neck, and then ithinrgquire more
invasive, you know, some sort of decompressiveesyrgt his neck.

So usually problems of numbness, you can tackless
it's a neuropathy ... or something like that,Isihink at least you
would do the work-up. So it's sort of frustratingjs been frustrating
for me not to be able to pursue this to the levelcoutiny that I'd like
to.

Q So it's possible at least that the numbnesssamie of
the subjective pain symptoms may not be permanenhaiture,
depending on future treatment protocol?

A It's possible, yes.

After trial, the jury returned a $292,330 verdict@®'Riley’s favor. Rogers
moved for a new trial, alleging that the trial jedgrejudicially erred when hsua
spontestruck portions of Harriott's testimony. On Aug3®, 2011, the Superior
Court judge ordered a new trial on damages bechasthought the excluded
testimony impacted the jury’s ability to measure tthepth and credibility of
Harriott’'s permanency opinion.

We denied O'Riley’s application for an Interlocutdkppeal’ The Superior

Court judge presided over a second jury trial @iisue of damages, and that jury

heard the previously excluded testimony. On Augys2012, the second jury

21d. at *3. The Superior Court judge reasoned thdhé&[permanent nature of the injuries was
the critical element for this verdict,” and thenefpthe decision to exclude crossexamination
guestions testing the integrity of the principaldical expert’s opinion prejudiced O'Rileyid.

at *1, *3.

3 O'Riley v. Rogers27 A.3d 552, 2011 WL 4383554, at *1 (Del. Sefit. 2011) (ORDER).
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returned a $7500 verdict in O'Riley’s favor. O'&l now appeals the Superior
Court judge’s decision to grant the motion for avrieal.
[I. STANDARD OF REVIEW

When a party appeals a final judgment, we may veva® interlocutory
order granting a new triil.We review a trial judge’s decision to grant a rteial
for an abuse of discretionWhere the parties allege the decision to granieoy a
new trial turned on whether the trial judge erredaamatter of law or abused his
discretion when he made an evidentiary ruling, wedeict a two-part analysis.
First, we must consider whether the specific evidey rulings at issue were
correct, and second, if we find error or abuseisdreétion in the rulings, we “must
then determine whether the mistakes constitutaufgignt prejudice so as to have
denied the appellant a fair tridl.”

[11. ANALYSIS
The Superior Court judge properly excluded portiohBblarriott’'s testimony

in his initial evidentiary ruling. A trial judgeas a duty to make sure “that the

* Robinson v. Medingl63 A.2d 272, 275 (Del. 1960) (citations omittétenerally, under
modern statutes and modern rules, an appeal fréimakjudgment brings up for review all
interlocutory or intermediate orders involving theerits and necessarily affecting the final
judgment which were made prior to its entry.”).

® Barriocanal v. Gibbs697 A.2d 1169, 1171 (Del. 1997) (citiSgrauss v. Biggs525 A.2d 992,
996-97 (Del. 1987)).

®1d. (citing Strauss 525 A.2d at 997)

"1d. (quotingStrauss 525 A.2d at 997) (internal quotation marks ondijte
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rules of practice and evidence are applied . .th war without objection by
counsel.? Our case law is clear that “when an expert offersedical opinion it
should be stated in terms of ‘a reasonable medhicabability’ or ‘a reasonable
medical certainty.® We do not limit this requirement to only the nuadi
opinions an expert offers during his direct exartioma™

A doctor cannot base his expert medical opinion speculation or
conjecture’l As we clearly stated i@xendine v. Staté¢a doctor’s testimony that

a certain thing is possible is no evidence at'allA doctor’s opinion about “what

8 State Highway Dep't v. Buzzut®64 A.2d 347, 351 (Del. 1970) (citir® Atl. S.S. Co. of Del.
V. Munkacsy187 A. 600, 606 (Del. 1936)).

° Floray v. State720 A.2d 1132, 1136 (Del. 1998) (footnote omi}t@itations omitted).

19 See Armstrong v. Minpi323 N.W.2d 127, 128 (S.D. 1982) (citations ondi}t¢‘Appellant
contends that the trial court erred in sustainingjections to questions posed on
crossexamination by appellant’s counsel that wdnade limited [the medical expert’s] opinion
to the reasonable medical certainty standard. idw wf our holding that [m]edical experts are
gualified to express their opinions based upon oadiertainty or medical probability, but not
upon possibility, the trial court did not err inssaining the objections to the questions in issue.”
(alteration in original) (internal quotation markmitted)). We note that while the Wisconsin
Supreme Court permits a defendant (but not a piirito offer medical proof only based on
possibilities,see Hernke v. N. Ins. Co. of N.Y22 N.W.2d 395, 399-400 (Wis. 1963), we
disagree and find that double standard inconsistathit our case law limiting expert medical
opinion testimony to a reasonable medical prohigbstandard without consideration for a
litigant’s status as plaintiff or defendaree Floray720 A.2d at 1136 (citations omitted).

1 Oxendine v. Stafé28 A.2d 870, 873 (Del. 1987) (citiRjegel v. Aastad272 A.2d 715, 718
(Del. 1970)).

121d. (citing Palace Bar, Inc. v. Fearnp881 N.E.2d 858, 864 (Ind. 1978)).
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Is possible is no more valid than the jury’s owe@gation as to what is or is not
possible.*®

For example, we held iRiegel v. Aastadhat a medical expert witness’s
testimony concerning “possible medical consequenedker than . . . reasonable
medical probability” was impermissible speculatidn.In Rizzi v. Masonthe
defendant alleged that the plaintiff did not complyh a discovery request when
she did not produce a letter from one of the pifimtprevious doctors in which
the doctor opined that, because of an earlier antidhe plaintiff “may” require
surgery in the futur&€ The Superior Court judge noted that the docttofsnion
as to the need for future surgery was not stategnms of ‘reasonable medical

probability” and was therefore inadmissible onttbasis'® Similarly, in Kardos
v. Harrison counsel crossexamined a medical expert witnesstatthether earlier
intervention would have increased the patient’snckaof a better outcome; the
expert witness testified that he would have to slae to answer the questibn.

We affirmed the Superior Court judge’s dismissal tbé case “because the

131d. (citing Palace Bar 381 N.E.2d at 864).
“ Riege) 272 A.2d at 718.
15 Rizzi v. Mason799 A.2d 1178, 1183 (Del. Super. 2002).

%1d. at 1184. She permitted testimony concerning éftier, however, while stressing it was
otherwise inadmissible, in order to remedy the n@éat’'s claim of prejudice stemming from the
alleged discovery violationld.

1" Kardos v. Harrison980 A.2d 1014, 1018-19 (Del. 2009).
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plaintiff's only evidence on causation was, by h®wn expert's admission,
speculative.®

An attorney still has great latitude to crossexarammedical expert witness
about his opinion’s basis. We have stated thagxqert can offer opinions based
on hypothetical factual situatioh. The Appellate Division of the Superior Court
of New Jersey noted that while New Jersey simildngits medical expert
testimony to a reasonable medical certainty or gdity (not possibility),
“testimony is not inadmissible merely because ilsfdao account for some
particular condition or fact which the adversarysiders relevant. The adversary
may on cross-examination supply the omitted coowl#tior facts and then ask the
expert if his opinion would be changed or modifieg them.®® For example,
defense counsel had the right to inquire about ndrehe doctor recommended the
plaintiff undergo an EMG test and whether the rssof that test might change his

expert opinion.

181d. at 1019. The trial judge in the instant caseetebn a Florida District Court of Appeal case
to conclude that a crossexaminer can question acalegkpert about possibilities rather than
probabilities. O’'Riley v. Rogers2011 WL 3908404, at *3 n.12 (Del. Super. Aug. 3011)
(citing AT & T Wireless Servs., Inc. v. CastB896 So. 2d 828 (Fla. Dist. Ct. App. 2005)). We
disagree with this conclusion to the extent it vaopérmit a medical expert to offer his opinion,
in this case about permanency, based on specujaissabilities. See Floray v. State720 A.2d
1132, 1136 (Del. 1998) (citations omitted) (holditigat “when an expert offers a medical
opinion it should be stated in terms of ‘a reastmahedical probability’ or ‘a reasonable
medical certainty’” (footnote omitted)).

19 Stafford v. Sears, Roebuck & C413 A.2d 1238, 1245 n.10 (Del. 1980).
20 State v. Freemarb38 A.2d 371, 384 (N.J. Super. Ct. App. Div. 19@Bations omitted).
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In contrast, the testimony excluded in this cask ribt test the bases of
Harriott’'s permanency opinion. Rather, defensensel asked the doctor to
speculate about the possible medical consequerigesssible treatment courses
an EMG test might revedl. When Rogers’s counsel asked Harriott to opine on
whether O'Riley’s injuries were permanent basedtr@atmentpossibilities an
EMG testmightreveal, counsel impermissibly went beyond testireg credibility
of Harriott’'s opinion to inviting Harriott to spelate. Therefore, the trial judge
properly excluded that portion of Harriott's testiny during the first trial.
Because the initial evidentiary ruling giving rige the trial judge’s decision to
grant a new trial was not erroneous, we hold thak judge abused his discretion
when he granted the motion for a new trial.

V. CONCLUSION

Therefore, we VACATE the Superior Court’s judgmerdering a new trial,

all subsequent rulings, and the second jury veatidt REMAND with instructions

to reinstate the original jury verdict. Jurisdictiis not retained.

L Harriott testified concerning what O’Riley’s EMGight show (nerve compression in the
elbow, nerve compression in the neck, neuropathgomething else) and how Harriott would
treat what he speculated the EMG might show (movimeg nerve, decompressive surgery, or
something else).
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